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The appeal filed by the assessee is against the order of Ld. CIT(A)-Durgapur dated
21.04.2015 for AY 2011-12 whereby he confirmed the penalty u/s. 271A of the Income-tax

Act, 1961 (hereinafter referred to as the “Act”) against the assessee.

2. Brief facts of the case are that assessee is trading in wholesale and retail of eggs.
Case was selected for scrutiny and during the assessment proceedings the AO found fault
with the assessee not able to produce purchase bills, vouchers etc. to support the
expenditure. Thereafter, he was of the view “without supporting evidence, correctness and
completeness of the paper, and book of accounts submitted by the assessee as well as in
absence of supporting evidence the paper book is not acceptable and he made the difference
of purchases as the undisclosed purchases and gross profit @ 2.99% was added on that
also.” Net profit was estimated @ 8% on the sum of Rs.4,80,05,648/- and net taxable

income was computed at Rs.38,16,005/-. Thereafter, the AO initiated penalty proceedings
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u/s. 271A of the Act for non-maintenance of books of account as required by sec. 44A of
the Act and the rules made there under and was pleased to levy penalty of Rs.25,000/-.
Aggrieved, the assessee preferred an appeal before the Ld. CIT(A), who was pleased to

confirm the same. Aggrieved, the assessee is before us.

3. We have heard rival submissions and gone through facts and circumstances of the
case. We note that during assessment proceedings the assessee has filed copy of audited
accounts, copies of all bank statements etc. for the assessment year under consideration.
The AO has clearly stated in page 3 of the assessment order that he had verified purchase
register, ledger, books of accounts etc. and has also gone through the sales register and
audited books of accounts. He has also stated that on 21.02.2014 the Ld. AR of the
assessee appeared and submitted paper books of account, postal address of sundry creditors
and statement regarding names and addresses of the sundry traders. In the penalty order,
the AO found fault with the assessee for not producing the supporting documents to cross
verify the entries in the books. The AO has failed to specify as to which books of accounts
like ledger, cash book, bank book has not been produced before him. The assessment order
passed by the AO is vague and from the reading of the assessment order as well as the
penalty order, we note that the AO has not specifically stated which books were statutorily
required to be maintained by the assessee, which the assessee has failed to maintain and
without making a specific charge or default, the penalty cannot be levied. Having said so,
we also note that if the assessee is not able to produce vouchers or bills in support of its
claim for expenditure then the AO is at liberty not to allow the claims of expenditure made
by the assessee. However, if a penalty u/s. 271A of the Act is to be levied then the AO has
to make out a case that assessee was statutorily required to maintain books in the course of
his business, which the assessee has failed to keep and maintain and other documents
which are required to be maintained as per section 44AA of the Act or Rules made there
under and to retain such books of account and other documents for the period specified in
the Rules. Here, in this case, the AO failed to specify which books the assessee has not
kept and maintained as per law and rules made thereunder. We note that in the instant case,

the assessee has produced the audited books, purchase register, sales register, ledger, bank
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statement, paper books of account etc. and the assessment has been done u/s. 143(3) of the
Act as noted from the title of the assessment order as item no. 13. In the said scenario,
penalty levied u/s. 271A of the Act is not legally sustainable and, therefore, we direct the
deletion of the same. Appeal of assessee is allowed.

4. In the result, appeal of assessee is allowed.

Order is pronounced in the open court on 15.02.2018

Sd/- Sd/-
(J. Sudhakar Reddy) (Aby. T. Varkey)
Accountant Member Judicial Member

Dated : 15th February, 2018
Jd.(Sr.P.S.)
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